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Law and Governance in Transition Economies: 

Indonesia - Indonesia Australia Legal Development Facility 

Vietnam - Capacity Building for Effective Governance 

Pacific - Pacific Media and Communications Facility 

 

By James Montgomerie, Stewart Fenwick and Shelagh Pepper of  

the Melbourne Development Institute (MDI) 

 

Introduction 

This paper will address aspects of law reform and governance in three transition countries and 

the Pacific, making reference to three AusAID projects currently managed by Melbourne 

Development Institute, and a former ADB project in Mongolia. 

 

Australia’s aid programme focuses on the Asia Pacific region, particularly Indonesia, PNG and 

the Pacific. Within this region it focuses on countries that would generally be regarded as being in 

transition, whether post-conflict transition, or economic transition. This paper focuses on the 

transitions in: 

ƒ Indonesia as it moves from autocracy and Javanese hegemony to a decentralised and 

democratic regime; 

ƒ Vietnam, moving from a centrally planned economy to a socialist oriented market 

economy; and 

ƒ Several Pacific nations, particularly the Solomon Islands and Fiji still experiencing post-

conflict transitions. 

The paper also touches on the legal and economic transitions of Mongolia in the late 1990s.  

 

This paper is divided into four parts: 

Part 1 considers the Indonesian law reform facility (or LDF), in particular focusing on the design 

of the LDF and how it facilitates donor funded intervention in a transition country. The 

paper suggests that the process of engagement is at least important as the activities. 

Part 2 will examine the Vietnam governance facility (or CEG) paying special attention to 

individual projects funded under the CEG and the mode of assistance within each 

project. With reference also to the Legal Officer Retraining Program in Mongolia the 

paper argues that the most appropriate “governance”  interventions for transition 
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economies focuses on longer term support for personnel rather than one-off technical 

assistance.  

Part 3 will briefly consider the Pacific media facility (or PMCF) highlighting the role of the media 

in supporting good governance. 

Part 4 draws together some ideas about transition economies to suggest that it is hard to define 

where transition begins and harder still to define when it is over, although we can 

probably recognise when progress is being made. In fact, transition is a lengthy, complex 

process and donor funded interventions must genuinely acknowledge this reality. 

 

But first a definition of the sort of transitions that we are engaged with: Stewart Fenwick, team 

leader on LDF and former team leader in Mongolia describes the process of transition to a 

market as the making of systemic changes to the fundamental rules of the economic game, 

specifically freeing state control of prices, trade and market entry, clarifying property rights and 

privatising them when necessary and reshaping social services and the internet. He notes that 

these changes can be achieved technically through legislation, but real achievement is contingent 

on establishing a whole complex of ancillary institutions and rules.  

 

This paper goes one step further to argue that transition is not achieved until the state apparatus 

routinely enforces the rules and regulations and the public routinely relies on them. 

 

1. Indonesia Australia Legal Development Facility – LDF 

 

The Indonesia Australia Legal Development Facility (LDF) is a five-year, AUD 22 million 

AusAID funded project established in April 2004. LDF’s objective is to strengthen the capacity 

of the Indonesian Government and civil society institutions to promote legal reform and the 

protection of human rights by providing advice, training and technical assistance to selected 

Indonesian Government and civil society institutions. It was designed in a period when financial 

crisis and unresolved social and political problems meant that the legal and judicial system and 

human rights bodies were failing to protect the rights of ordinary citizens as well as the business 

community. 

 

LDF was designed to focus on three key Indonesian institutions, namely the Mahkamah Agung 

(Supreme Court of Indonesia), Komnas HAM (National Commission for Human Rights) and the 
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Kejaksaan Agung (Prosecutors’ Department). This approach is overlain by a thematic focus on 

access to justice, human rights, transnational crime and anti-corruption, which provides a way to identify 

and prioritise opportunities within these institutions. The facility also has an emerging issues 

component which tends to be responsive to immediate security concerns and requests.  

 

LDF’s Underlying Principles 

There are two underlying principles that drive LDF aid delivery. The first is progressive engagement. 

The second principle is LDF’s process approach.  

 

A. Progressive engagement  

 

Progressive engagement entails finding effective entry points for intervention and then 

implementing discrete activities that, over time, have a cumulative effect. Specifically, it 

comprises two steps: starting small and tentatively then scaling up activities as trust and benefits 

grow. 

 

Start Small 

Initial LDF activities have been relatively small scale and have ‘tested the water’ with a range of 

partner organisations. Longer term commitments or plans have not been established until strong 

relationships have been formed, a significant level of trust has been generated between the two 

parties and a mutual vision and funding priorities have been agreed.  

 

An example of this is LDF’s engagement with the Kejaksaan, or Prosecutors’ office. The broad 

public perception of the prosecutor’s office is that it is the site of deep institutional corruption 

and has very low capacities. It has however recently embarked on a process of reform, largely due 

to the appointment of a new Chief Prosecutor and the roll-out of a reform blue print (Agenda of 

Attorney-General Office’s Reform 2005-2006). The progressive engagement approach has provided 

LDF with the unique opportunity to establish a strong relationship with this important 

Indonesian institution that has historically avoided major donor engagement and was wary of 

foreign influence.  

 

LDF has funded three activities, including two training courses delivered to select prosecutors, 

based primarily on the subject of anti-terror prosecutions. A preliminary capacity building activity 
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for the Kejaksaaan and the Anti-Corruption Commission (KPK) in evidence handling has also 

been funded, reflecting both organisations central role in anti-corruption investigations and 

prosecutions. LDF is now placing a long term advisor in the Kejaksaan. 

 

Another example of progressive engagement is LDF's engagement with the Indonesian Religious 

Court. In a nation of 230 million, where more than 80% are Muslim, LDF saw funding for this 

court as a unique opportunity to build significant good will with a well respected, efficient and 

culturally important Indonesian institution, which had never previously received major donor 

support. 

 

The activity involved establishing formal relations between the Family Court of Australia and the 

Religious Courts of Indonesia and conducting an analysis to inform a program of future 

cooperation between the two courts. Australia has an advanced system of family law with broadly 

similar areas of responsibility as the Religious Court. The outcome will be a targeted program of 

assistance in family law. The activity also highlighted a specific need of the Religious Courts to 

build capacity in implementing the UN convention on the Rights of the Child.  

 

All start-up activities were identified through extensive consultation and have followed the 

philosophy of starting small, building engagement and “ testing the waters”  with a previously 

untried facility partner, before introducing the second step of “scaling up”  to more substantive, 

longer term activities.  

 

Scaling Up 

The successful completion of the three preliminary activities between the Kejaksaan and LDF 

has significantly increased the level of trust between the two organisations. 

 

This in turn paves the way for more substantive, longer term activities. A lead advisor is now 

working within the institution and will stay for at least 6 months to maintain momentum, to 

provide ad hoc advice and to deepen the level of engagement so that more substantive activities 

that are relevant to the needs of the Kejaksaan and in line with its blueprint for reform can be 

implemented.  

 

B. LDF’s Process Approach to Development 
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The second of LDF's underlying principles is the facility's process approach to development. The 

examples of LDF's activities with the Kejaksaan and the Religious Court reflect the process 

approach, where the practice of engagement is at least as important as the individual 

implemented activities. This rejection of the technocratic approach is relatively unique in the 

highly technical field of legal reform. LDF is operating in a culturally unique, complex and 

dynamic transition environment where reform champions need ongoing support and 

revitalisation to sustain their efforts during the tortuous process of securing the political will to 

change. LDF's underlying flexible process oriented, progressive engagement model, may prove 

the most sustainable way to support the reform effort. 

 

The LDF has been running for just over a year and a half and it is still too early to draw any 

definitive conclusions as to the effectiveness of this model. Initial outcomes with some partners 

are encouraging, whilst initiatives with other partners are bearing no fruit. Any initial successes 

should not blind us to the fluidity of the Indonesian environment and the fragility of the reform 

process in some institutions. Longer term outcomes may not be achievable in all cases. A flexible 

and realistic attitude to progressive engagement is therefore essential. But one thing is evident – 

agents for reform within the Supreme Court and in civil society draw strength from the support 

and dialogue that IALDF offers.  

 

2. Vietnam –Australia Capacity Building for Effective Governance Facility – CEG 

 

The development context of CEG is one where the state perceived that further reform in areas 

such as state enterprise divestiture and commercialisation, financial sector restructuring, private 

sector development, economic integration and public administration were needed to effect the 

transition to a market economy with a socialist orientation. 

 

The CEG facility is now nearing completion. Established in March 2002 as a three-year program 

with an Australian Government grant of AUD10 million, the facility has been extended to the 

end of December 2005. The objective is to strengthen the skills base and institutional capacity of 

selected State and parastatal agencies in four agreed priority areas: 

1. Private sector development  

2. Economic integration 
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3. Efficient and equitable use of public sector resources 

4. Development of the Legislature and the Judiciary 

 

The facility is also designed as a flexible mechanism to build institutional capacity in these areas 

through support for small to medium scale projects. 

 

The projects/ activities 

The projects or activities funded under the facility are intended to contribute to the overarching 

goal that is common to all AusAID projects of sustainable development and poverty reduction. It 

does this indirectly by addressing public sector constraints and contributing to the establishment 

of a public sector framework supportive of economic growth and improved delivery of 

government services.  

 

Relevant partner agencies on the projects are varied and include the Ministry of Agriculture and 

Rural Development, the Supreme People's Court, the State Bank of Vietnam, The Ministry of 

Foreign Affairs, The Vietnam Centre for Human Rights Research in Vietnam's leading 

Communist Party think-tank the Ho Chi Minh National Political Academy and the Ministry of 

Trade. CEG is also working with local government agencies in a number of provinces 

throughout Vietnam.  

 

Each project is identified by the partner agency and submitted to the CEG for approval. The 

Facility Coordinating Committee (FCC), comprising the Australian managing contractor (MDI 

International) and AusAID, review proposals to ensure they meet with the Government of 

Vietnam's development policies and priorities, AusAID country strategy and CEG facility 

objectives. If approved, the proposals are developed into project design documents for final FCC 

and Government of Vietnam approval. This is very similar to the approval process for IALDF 

and from a contractor's point of view such a two step approval process is far from ideal.  

 

Building trust is essential in getting the flow of activities started. After a very difficult and 

obstructive first year CEG managed to fund 22 projects. Project breakdown according to focus 

areas is as follows: 

ƒ 4 are in Private Sector Development 

ƒ 6 are in Economic Integration 
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ƒ 9 are in Public Resource Management 

ƒ 3 are in Legislature and Judiciary Development 

 

Types of Intervention 

The CEG supports diverse mechanisms and approaches within each project. For example, the 

CEG funds the following interventions: 

ƒ in-Vietnam training (16 projects) 

ƒ in-Australia training (3 projects) 

ƒ study tours to Australia and third countries (17 projects) 

ƒ workshops (18 projects) 

ƒ policy research (8 projects) 

 

With CEG nearing completion, the facility provides a couple of preliminary observations 

regarding the appropriateness of some interventions in a transition environment. 

 

Whilst all types of intervention listed above provide access to new information, through various 

methods and modes, the monitoring and evaluation reports suggest that the type of information 

and the mode of imparting it are most important.  

 

The evaluations have shown that the success of training depends on the opportunity for on-going 

support. For example, mentoring by international consultants over a longer-time period rated 

very highly and was considered most successful. However, one-off training such as workshops on 

technical issues in new subject areas did not rate highly.  

 

Study tours have been considered the most successful activities by the partner agencies. 

Participants most appreciated exposure to lessons and experiences from other countries. Whereas 

this type of activity represents a one-off intervention with little scope for on-going support, study 

tours allowed access to information about the scope of solutions that exist to tackle a particular 

problem, and the conditions under which these solutions may or may not be viable.  

 

These preliminary observations from CEG indicate that intervention in a transition environment 

is a dynamic process. Success depends on interventions including on-going support over time for 

personnel and interventions which provide officials with access to multi-dimensional sources of 
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ªlivingº information such as study tours. One-off single dimensional technical training with no 

on-going support is likely to fail. In other words, it is possible to change written regulations but it 

takes time and resources to change the mind-set of individuals. The human dimensions of a 

transition environment are as significant as the structural changes. 

 

It can be argued that the institutional and responsive engagement of CEG and IALDF frustrates 

developing the human dimension. Neither have they been able to support the strengthening of a 

local institution to impart the necessary skills and mindsets to complement the new laws. Whilst 

not without its problems, a key success factor in the ADB Mongolia Retraining Government 

Legal Officers project is that it focussed on building a national Legal Resource Centre with a 

cadre of local trainers supported by a foreign training institution that provided core technical 

expertise principally through a train-the-trainer phase. Whilst the future of the LRC is not good 

because of funding constraints it has provided the legitimising effect of having new Mongolian 

law, albeit derived from classic liberal democratic commercial law, taught from Mongolian texts 

by Mongolian trainers. 

 

3. Pacific Media and Communications Facility ± PMCF 

 

The legal transition that accompanies economic transition requires positive shifts in thinking as 

well as in technical skills. This shift impacts not only the way laws are drafted or the way in which 

legal professionals use the law but it also impacts on how the public views the law and its 

institutions. Thus improving accountability of legal actors by enabling open reporting and 

discussion on the quality of judicial decision is a significant step in democratic transition. 

 

The Pacific media facility, a AUD 2.1m program for the 14 Forum Island countries of the Pacific, 

touches the role of the media in supporting good governance in transition states. The objective 

of the Facility is to strengthen the capacity of the media industry, government media and civil 

society to play a role in overall governance in the region. This means not only supporting the 

increased professionalism of media practitioners from all sectors but also encouraging 

government and elected representatives to use the media as a tool for promoting accountability 

and transparency. 

 

Some of the challenges, alongside the financial challenges facing this facility, are: 
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1. Ill-defined government expectations on the performance of the media that does not 

recognise the media as the 'fourth estate', but rather wishes for a more compliant media 

'contributing to national development' 

2. Civil society's lack of knowledge about the role of media in a representative democracy, 

or demand for the kind of media that allows it to make its views known to its elected 

leaders, and  

3. The media's expectation that PMCF is there to provide their members with access to 

subsidised short-course training typical of development projects in this sector over the 

past two decades. 

 

The PMCF©s role is to go beyond simple short-course training interventions and encourage a 

partnership between government, civil society and the media to enable the free flow of 

information and accountability to the people. It attempts to achieve this by targeted support for 

identified agencies. 

  

4. Conclusions 

 

The following concluding observations will draw on some of the wider literature on transition. 

 

Firstly and most importantly, transition is a lengthy, complex and contested process without a 

well-defined goal or a clear blueprint for achieving it. In other words, one cannot easily plan in 

transition. Both LDF and CEG demonstrate the value of flexibility when working in transition 

environments. The process of change is far more complex than initially believed. It is an arduous 

process of continuous transformation rather than a relatively simple transition from one regime 

to another. 

 

LDF's progressive engagement and process approach are proving to be appropriate in the 

complex and dynamic transition economy of Indonesia. It works on the premise that in a 

transition environment one cannot plan too far forward. The more traditional five year project 

design with annual planning cycles is redundant when there are no proven benchmarks for 

success. The experience on CEG has also shown that the dynamic process of transition 

necessitates on-going support if it is to be sustained or even achieve effectiveness. 
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Secondly, interventions that focus on support for key personnel are extremely important. CEG 

and Mongolia have shown that it is important for interventions to take into consideration on-

going support for personnel. In this case, initial evaluations from CEG support the hypothesis 

that it is more complex to change the attitudes of personnel who interpret and apply new rules 

than it is to change the written rules themselves. Rules can be changed immediately but personnel 

need on-going support to effect even gradual change.  

 

The evaluations on CEG activities have also shown that the mode of intervention is important. A 

key element for successful reform is access to information about the scope of solutions that exist 

to tackle a particular problem, and the conditions under which these solutions may or may not be 

viable. CEG experience supports the literature which states, for example, that instead of 

developing legal standards by legal experts or professional interest groups, lawmakers around the 

world should be given access to alternative legal solutions found in living legal systems. 

 

Finally both LDF and CEG demonstrate the role of legal reform in economic transition but to 

paraphrase the World Development Report on 1996 ªFrom plan to marketº reforms may only be as 

good as the laws and institutions that implement them, but the institutions are only as good as 

the people that staff them. 


